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Rosedale Highway Widening Project

SECTION 5.0 CONCLUSION OF REGULATORY APPROVAL PROCESS

5.1 REGULATORY PERMIT REQUIREMENTS

The following is a general summary of the various permits, agreements, and certifications
required prior to initiation of project activities that involve impacts to areas under the jurisdiction
of the USACE, the RWQCB, and/or the CDFG. A summary of the regulatory permit
requirements is as follows:

e USACE Section 404 Permit.
o RWQCB Section 401 Water Quality Certification.
e CDFG Section 1602 SAA.

Permit authorizations from the USACE, the RWQCB, and the CDFG are required prior to the
initiation of any construction-related project activity for a development proposal that involves
impacts to drainages, streams, or wetlands within and/or immediately adjacent to a project site
through activities including filling; stockpiling; converting to a storm drain; modifying an existing
storm drain or channel; creating a channel; stabilizing a bank; modifying road or utility
transmission line crossings; or completing other modifications of an existing drainage, stream,
or wetland. Also, both permanent and temporary impacts to jurisdictional resources are
regulated activities that require permit authorization from these agencies.

It should also be noted that the USACE, the RWQCB, and the CDFG applications can
be processed concurrently. Also, the RWQCB and the CDFG application submittals will not be
deemed complete until the application fees have been paid and they are provided with a
certified California Environmental Quality Act (CEQA) document and a signed copy of the
receipt of County Clerk filing fees for the Notice of Determination. Land use jurisdictions can no
longer make “de minimis” findings if they determine that the project will not impact resources
under the CDFG’s jurisdiction. Therefore, the finding of “No Impact” to the CDFG jurisdictional
resources must now be made by the CDFG prior to the payment of CDFG fees.

A detailed explanation of the regulatory permitting requirements for impacts to jurisdictional
resources is provided in Sections 5.2 through 5.4.

5.2 U.S. ARMY CORPS OF ENGINEERS

Regulatory authorization in the form of a Nationwide Permit (NWP) is provided for certain
categories of activities (e.g., repair, rehabilitation, or replacement of a structure or fill which was
previously authorized; utility line placement; bank stabilization). These permits are valid only if
the conditions applicable to the permits are met. If the conditions cannot be met, an Individual
Permit (IP) will be required. For some NWPs, the loss of “Waters of the U.S.” is a threshold
measurement of the impact to jurisdictional waters for determining whether a project may qualify
for an NWP or must be authorized under an IP. “Waters of the U.S.” temporarily filled, flooded,
excavated, or drained but restored to pre-construction contours and elevations after
construction are not included in the measurement of loss of “Waters of the U.S.”. Based on the
current project design, a total of 0.057 acre (0.002 acre permanent, 0.055 acre temporary) of
WOUS would be impacted by the proposed project. Since impacts would be less than 0.5 acre,
the USACE may authorize this project under NWP No. 14 (Linear Transportation Projects)
(Attachment C).
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Rosedale Highway Widening Project

5.2.1 JURISDICTIONAL DETERMINATIONS

Pursuant to USACE Regulatory Guidance Letter 08-02 dated June 26, 2008, the USACE can
issue two types of jurisdictional determinations to implement Section 404 of the CWA: Approved
Jurisdictional Determinations and Preliminary Jurisdictional Determinations. An Approved
Jurisdictional Determination is an official USACE determination that jurisdictional WOUS,
Navigable WOUS, or both are either present or absent on a site. An Approved Jurisdictional
Determination also identifies the precise limits of jurisdictional waters within a project site.

The USACE will provide an Approved Jurisdictional Determination when (1) an applicant
requests an official determination; (2) an applicant contests jurisdiction over a particular water
body or wetland; or (3) when the USACE determines that jurisdiction does not exist over a
particular water body or wetland. The Approved Jurisdictional Determination then becomes the
USACE's official determination that can then be relied upon over a five-year period to request
regulatory authorization as part of the permit application.

In addition, an applicant may decline to request an Approved Jurisdictional Determination and
instead obtain a USACE Individual or General Permit authorization based on a preliminary
Jurisdictional Determination or, in certain circumstances (e.g., authorizations by non-reporting
nationwide general permits), no Jurisdictional Determination.

Preliminary Jurisdictional Determinations are non-binding and advisory in nature. They indicate
that there may be WOUS on a project site. An applicant may elect to use a Preliminary
Jurisdictional Determination to voluntarily waive or set aside questions regarding CWA
jurisdiction over a site, usually in the interest of allowing the applicant to move ahead
expeditiously with the permitting process. The USACE will determine what form of Jurisdictional
Determination is appropriate for a particular project site.

On January 31, 2007, the USACE published a memorandum clarifying the Interim Guidance for
amendments to the National Historic Preservation Act and the Advisory Council on
Historic Preservation implementing regulations. The Interim Guidance applies to all Department
of the Army requests for authorization/verification, including IPs (standard permits and letters of
permission) and all Regional General Permits (RGPs) and NWPs. The State or Tribal Historic
Preservation Officer (SHPO/THPO) has 30 days to respond to a determination that a proposed
activity, that otherwise qualifies for an NWP or RGP, has no effect or no adverse effect on a
historic property. If the SHPO/THPO does not respond within 30 days of notification, the District
may proceed with the verification. If the SHPO/THPO disagrees with the District’'s determination,
the District may work with the SHPO/THPO to resolve the disagreement or request an opinion
from the Advisory Council on Historic Preservation. The USACE will submit the draft
Jurisdictional Delineation Report to the SHPO/THPO for review prior to initiating the actual
regulatory process.

The USACE Regulatory Branch Offices will coordinate with the USEPA Regional Office and
USACE Headquarters, as outlined in its January 28, 2008, memorandum entitled the “Process
for Coordinating Jurisdictional Delineations Conducted Pursuant to Section 404 of the CWA in
Light of the Rapanos and [Solid Waste Agency of Northern Cook County v. U.S. Army Corps of
Engineers] Supreme Court Decisions.” The guidance provided in this memorandum is quoted as
follows:

1. Effective immediately, unless and until paragraph 5(b) of the June 5, 2007, Rapanos
guidance coordination memorandum is modified by a joint memorandum from Army and
USEPA, we will follow these procedures:
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a. For Jurisdictional Determinations involving significant nexus determinations, Corps
districts will send copies of draft jurisdictional delineations via e-mail to appropriate
USEPA regional offices. The USEPA regional office will have 15 calendar days to
decide whether to take the draft jurisdictional delineation as a special case under the
January 19, 1989, “Memorandum of Agreement Between the Department of the
Army and the USEPA Concerning the Determination of the Section 404 Program and
the Application of the Exceptions under Section 404(f) of the CWA”. If the USEPA
regional office does not respond to the district within 15 days, the district will finalize
the Jurisdictional Determination.

b. For Jurisdictional Determinations involving isolated waters determinations, the
agencies will continue to follow the procedure in paragraph 5(b) of the June 5, 2007,
coordination memorandum, until a new coordination memorandum is signed by Army
and USEPA. (In accordance with paragraph 6 of the June 5, 2007, coordination
memorandum, this is a 21-day timeline that can only be changed through a joint
memorandum between agencies).

2. Approved Jurisdictional Determinations are not required for non-reporting NWPs, unless
the project proponent specifically requests an Approved Jurisdictional Determination. For
proposed activities that may qualify for authorization under a State Programmatic
General Permit or RGP, an Approved Jurisdictional Determination is not required unless
requested by the project proponent.

3. The Army will continue to work with the USEPA to resolve the Jurisdictional
Determinations involving significant nexus and isolated waters determinations that are
currently in the elevation process.

4. Districts will continue posting completed Approved Jurisdictional Determination Forms
on their web pages.

Please note that if the USACE determines that drainages are jurisdictional and would be
impacted by project implementation, the Applicant will be required to obtain a CWA Section 401
Water Quality Certification from the RWQCB before the USACE will issue the Section 404
Permit. That is, the USACE may issue a “Denial Without Prejudice” as part of the issuance of
the Section 404 permit that makes the permit valid once the Section 401 Water Quality
Certification is issued. If the USACE determines that the impacted drainages are not
jurisdictional, the Applicant will be required to obtain RWQCB authorization under the provisions
of a WDR.

Based on the findings of this Jurisdictional Delineation Report, an Approved Jurisdictional
Determination is recommended for this project. The Friant-Kern Canal was identified as
“Relatively Permanent Waters” (RPW) due to the fact that it contains flowing water most of the
year. Calloway Canal and the Emery Ditches are dry most of the year except during and
immediately following a storm event and were identified as “Non-Relatively Permanent Waters”
(Non-RPW). The draft Approved Jurisdictional Determination Forms for the Friant-Kern Canal,
the Calloway Canal, and Emery Ditches are included in Attachment E.

5.3 REGIONAL WATER QUALITY CONTROL BOARD

As noted above, issuance of the USACE Section 404 Permit would be contingent upon the
approval of a Section 401 Water Quality Certification from the Central Valley RWQCB. Also,
the RWQCB requires certification of the project's CEQA documentation before it will approve
the Section 401 Water Quality Certification or the WDR. The RWQCB, as a responsible agency,
will use the project's CEQA document to satisfy its own CEQA compliance requirements.
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